IN THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

FILED

November 29, 1995

Cecil Crowson, Jr.

Appellate Court Clerk
C/ A NO. L03AGTS 9504 V=001 21

STEVEN M DDLETON MARR, and

MARI AM DORI' S MARR,

I ndi vi dual 'y and as surviving
parents and next of kin of
TATEN CREED MARR, deceased,

SEVI ER LAW

HON. REX HENRY OGLE,

N N N N N N N N N N N N N

Pl aintiffs-Appellants, JUDGE
V.
MONTGOVERY ELEVATOR COVPANY, AFFI RVED
AND
Def endant - Appel | ee. REMANDED

ROBERT E. PRYOR and MARK E. FLOYD, PRYOR, FLYNN, PRIEST &
HARBER, Knoxville, for Plaintiffs-Appellants.

JACK B. DRAPER, ARNETT, DRAPER & HAGOOD, Knoxville, for
Def endant - Appel | ee.

OP1 NI ON

Franks. J.



In this wongful death action, the defendant
Mont gonery El evator Conpany, had a mai nt enance and service
agreenent upon the el evator systemfor The Space Needl e and
Arcade in Gatlinburg, Tennessee at the tine the deceased was
fatally injured by a fall into the hoi stway of an observation
el evator.

Def endant's notion for summary judgnent was granted
and plaintiff has appeal ed.

The Space Needl e operated by Swiss Towers, Inc., is
| ocated in Gatlinburg, Tennessee. It consists of an arcade
and el evators which transport visitors fifteen stories to an
observati on deck overlooking the city. On June 30, 1991,
Space Needl e enpl oyee, Taten Creed Marr, entered the el evator
hoi stway fromthe entrance on the roof of the arcade, and was
fatally injured when he fell on top of one of the elevators
and was pi nned between the noving el evator and part of the
bui | di ng structure.

After the Trial Court granted sunmary judgnent,
plaintiff noved to alter or amend the judgnent, and/or to
anend or nmake additional findings of fact. The basis of the
notion was that the affidavits which had acconpani ed
defendant's notion for summary judgnent were msleading. In
support of the notion, plaintiff submtted the depositions of
| nspect or Dukes and Swiss Towers Inc. President and CEO Sam
Stal cup. The Trial Judge overrul ed the notion.

In such notions, the noving party is required to
show that the evidence has been discovered since the trial and
it could not have been discovered prior to trial through the
exercise of due diligence. Schaefer by Schaefer v. Larsen,
688 S. W 2d 430 (Tenn. App. 1984). Wen a sunmary | udgnent

whi ch has been granted because the case at that point presents



no facts upon which plaintiff can recover, but prior to the
judgnent becoming final, the plaintiff is able to produce
facts which are material and are in dispute, a notion to alter
I s | ooked upon with favor. Schaefer. The setting aside of
the sunmary judgnment, however, lies within the sound
discretion of the Trial Court. This Court found no abuse of
discretion in the Trial Court's refusal to consider evidence
after entering a summary judgnment where the infornmation was,
or shoul d have been, available to counsel prior to the hearing
on the notion. Braswell v. Carothers, 863 S.W2d 722 (Tenn.
App. 1993).

In this case, defendant filed its notion for sunmary
judgnment on July 28, 1993, acconpanied by the affidavits of
Davi d Dukes, a State el evator inspector, and Brint Adans, the
Branch Manager of defendant. On August 17, 1993, plaintiff
filed a notion to continue the hearing date for the sunmmary
judgnment and for additional tinme to nmake discovery. On
Sept enber 20, 1993, the Trial Judge entered an order allow ng
"sixty days" to discover. Plaintiff filed affidavits, and on
Decenber 20, 1993, the Trial Court conducted a hearing and
granted sunmary judgnent to defendant.

On January 13, 1994, in an action styled Steven
M ddl eton Marr and Mariam Doris Marr, Individually and as
surviving parents and next of kin of Taten Creed Marr,
deceased, v. Swiss Towers, Inc., and Sam S. Stal cup,
plaintiff's attorney took the discovery deposition of David
Dukes and Sam St al cup, who was President, CEO and Genera
Manager of The Space Needl e and Arcade at the tine of the
deceased' s accident. Then on January 26, 1994, plaintiffs
filed the aforesaid notion.

We find no abuse of discretion by the Trial Court.



Plaintiffs' pleadings first state the depositions show that
the earlier affidavits were msleading. Their brief |ater
characterizes these depositions as "newly devel oped” evi dence.
The facts constituting due diligence, which are required to be
set forth in particularity, are not set forth at all.
Plaintiffs give no explanation why these depositions were not
t aken before the hearing. This omission is glaring in |ight
of the fact that it was the same counsel to plaintiffs who

| ater took the depositions. Mreover, one of the later
deposed parties' testinony was clearly relevant at the tinme of
t he summary judgnment hearing by virtue of his initially
submtted affidavit. Plaintiffs had fromJuly 28 until
Decenber 20 to take depositions and procure affidavits of
these wi tnesses who were known to plaintiffs. Plaintiffs have
of fered no reason why these depositions were not taken within
that time frame. Accordingly, we find no abuse of discretion
of the Trial Court in overruling plaintiffs' notion.

Qur consideration of the remaining issues wll be
based upon the record considered by the Trial Court in
granting the summary judgnent.

Def endant submtted the affidavit of David Dukes,

El evator Inspector for the State of Tennessee. He stated that
he had inspected the Space Needl e el evators shortly before the
accident and that they were in conpliance with the el evator
safety code on the date of the accident. Conpliance for these
el evators required that the entry door nust be kept | ocked.

He believed the door was | ocked.

The affidavit of Brint Adanms, Knoxville Branch
Manager for defendant stated that defendant had installed the
Space Needl e elevators in 1970, but did not design,

manuf acture, or supply the el evator equi pnment which it



installed. Nor did it design or erect the Space Needl e
facility itself. Mnthly inspections were carried out after
the installation. These inspections were made pursuant to
terms and provisions of the witten Exam nation, O, and
Grease Service Agreenent. The |ast exam nation before the
June 30 accident was on June 5, 1991. There was no report
fromthe owner regarding any problens after the June 5
i nspection, and at no time prior to the accident was defendant
aware of any el evator safety code violations or non-conpliance
by the owner of the elevators. At no tinme did Montgonery
I nspect or contract to inspect the elevators at the Space
Needl e for conpliance with the el evator safety code, or
undertake or nake recommendations to the owner regarding the
code.

In response to the notion, plaintiffs filed the
affidavit of the attorney for the Plaintiff, included
phot ographs of the hoi stway, the situs of the accident, and
the affidavit of Janes Cl ark which essentially stated:
He is an Indiana resident wwth 28 years experience in el evator
I ndustry. He has served as the Director of the Indiana Bureau
of Elevator Safety and as one of three-nenber commttee that
devel oped a national certification test for el evator
i nspectors. He has national certification as el evator
i nspector and is a nenber of national organizations for
el evator safety. He is famliar with Tennessee |aw rel ative
to elevator regulations. He determ ned that there were
viol ations of Anerican National Standard Safety Code of
El evators, Dunbwaiters, Escal ators, and Myving Sidewal ks (ANSI
Al7.1) because the hoi stway was exposed. He believed that
such a condition should create a red flag for any seasoned

el evator nmechani c or inspector and should i nmedi ately be



brought to the attention of the owner and the el evator safety
division of the state. Mont gonery failed to performits
proper duties by not correcting or seeking correction of the
hazardous condition. In the exercise of reasonable care and
skill, Montgonery should have taken action to change or nodify
the el evator system by providing barriers for the el evator
hoi st way.

Also filed was the affidavit of Shawn Ogl e which
stated he witnessed decedent's accident. He had gone to the
roof access entrance intending to ride on top of the elevator
to the top of the Space Needl e for the purpose of repairing
the other elevator. The deceased had followed Ogle and fel
on the elevator. The door to the access way was not | ocked
and was al ways standi ng open. Once on the roof, nothing
guards or prevents one fromdirect access to the top of the
el evator car. Sw ss Towers President Stal cup had showed gl e
how to ride on top and told himthat it was acceptable for
enpl oyees to ride on top. Riding on top of the elevators was
a common practice at the Space Needl e.

Summary judgnents are proper in negligence cases
where the dispositive issue is a question of law. N chols v.
Atnip, 844 S.W2d 655 (Tenn. App. 1992). The existence or
nonexi stence of a duty owed to the plaintiff by the defendant
Is a question of law for the court. Bradshaw v. Daniel, 854
S.W2d 865 (Tenn. 1993).

One who assunes to act, even though gratuitously,
may t hereby becone subject to the duty of acting carefully.
Nidiffer v. dinchfield Railroad Conpany, 600 S.W2d 242
(Tenn. App. 1980); «cf. Gaines v. Excel Industries, Inc., 667
F. Supp. 569 (M D. Tenn. 1987) (based on Nidiffer and the trend

In states contiguous wth Tennessee, the Court determ ned that



Tennessee had adopted the Restatenent of Torts 8§ 342' and
accordingly inposed a duty of care on a parent conpany for the
safety of an enployee of its subsidiary and required that due
care be used in the parent conpany's inspections).

This issue is resolved against plaintiffs because
the affidavits under consideration do not denonstrate any
vol untary undertaking on the part of defendant to inspect.
Therefore under this theory, no duty would be inplicated.

The exi stence of a special relationship may inpose a
duty where one woul d ot herwi se not exist. Lindsey v. M am
Devel opnent Corp, 689 S.W2d 856 (Tenn. 1985). Exanpl es of
rel ati onshi ps for which a duty has been inposed incl ude
carrier-passenger, innkeeper-guest, enployer-enployee,
| andowner -i nvitee, and host-social guest. 1d. These
rel ati onships typically involve the el enents of dependence,
know edge, and control. See 57A Amjur2d § 91 (1989).

There is no Tennessee precedent establishing a duty
bet ween a mai nt enance conpany and an enpl oyee of the enpl oyer
who hired the nmai ntenance conpany on these facts. Nor does
there seemto be a valid rationale for creating such a duty in
these circunstance. Wile the defendant nay have industry
know edge of code requirenents, the record does not show t hat
t he Space Needl e had a need or did rely on defendant's

expertise pertaining to any code violations. Moreover, a

' The Restatenent (Second) of Torts & 324(A) reads:

One who undertakes, gratuitously or for consideration, to
render services to another which he should recognize as
necessary for the protection of a third person or his
things, is subject to liability to the third person for
physi cal harmresulting fromhis failure to exercise
reasonabl e care to protect his undertaking, if (a) his
failure to exercise reasonable care increases the risk of
harm or (b) he has undertaken to performa duty owed by the
other to the third person, or (c) the harmis suffered
because of reliance of the other or the third person upon
t he undert aki ng.



special relationship requires the capacity or authority to
control the other party. N chols. The record does not
suggest that defendant w el ded the control necessary to
establish a special relationship fromwhich the | aw shoul d
i npose a duty. We find no basis to inpose a duty by virtue of
the contractual relationship between the defendant and the
Space Needl e.

Accordingly, we affirmthe judgnent of the Trial

Court and remand at appellants' costs.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Charl es D. Susano, Jr., J.



